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CONTENT ADVISORY

The content and discussion in this course will 
necessarily engage with sex- and gender-based 
harassment, discrimination, and violence and 
associated sensitive topics that can evoke strong 
emotional responses. 
ATIXA faculty and examples may emulate the language 
and vocabulary that Title IX practitioners may 
encounter in their roles including slang, profanity, and 
other graphic or offensive language.
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EQUITY
acknowledges systemic 

impediments with targeted fixes

EQUALITY
requires a level playing field 

that doesn’t yet exist

JUSTICE
eliminates systemic barriers

AGENCY
individuals know that access 

is their right

The journey 
starts by 
askin.001 84 Tc 0.001 25(n.-A90.07195g17 Tw 0m9c 05-7647ey )]TJ
- jouc302 0 ey 9907195g17 TBDC 
0/0 ey e((t)-2 (t)-1625i)-111 3 (w)-7 (en)-55006 Tm
[(907195gEMC 
/P <w 0(s)21.85/545 <w a422.6-111 (n.001 )507195gEMC 
/795gEMC 
/795gEMC 
/795gE198 TdgEMC 
i49 ( )]TJ
/P <</Mld)-59.9 (5d
[-7647 (n-1111d)-78.47 (n-111268. 0 0-16250
[(i)-86 ( )]TJ0 84 Tc 0.001 )16.6 (u)3.69TJ
/P <448]TJ
-0.117 Tc 06 (pee a.9 (y)-217.6 (tdTJ0 18.6 (295gEa.9 (y)-87.6 (r8)-82. 0.001 )8-77.6 (y89195g17 0w 0m9c 05-764718 03)19.3 2(i)-86.47 (es)]T57 (esc.198 i)-105.447(tdT 0.001 )16.6 (u)3.6)-76.9 7 0m9c 05-7647bTJ0 18.yn-111268. 050-162510 18 2. 0.001 )5877.6 (y581 (t)-10 )]TJ
-0.117 Tcc)8.427 (n7647 ng)-7.1 (d-2 ((o)16.6516 -1.198016 -16.6527 (n7667 ng)-7.9 (r)5 -1, (c)-24 Tc 0.001 25(n.-A900)-276.9 )19.TJ
-0.117 Tc
[(a)-875 (t)c)-3.3 (a)-9
[(i)-855006 s,0 16.02[(is)1







© 2021 Association of Title IX Administrators 8

DUE PROCESS PROCEDURAL RIGHTS 
IN 2020 TITLE IX REGULATIONS

Right to:
�ƒPresent witnesses, including fact and expert witnesses
�ƒPresent and know inculpatory and exculpatory evidence
�ƒDiscuss the allegations under investigation without 

restriction
�ƒGather and present relevant evidence without restriction
�ƒHave others present during any grievance 

proceeding/meeting
�ƒBe accompanied to any related meeting or proceeding by 

an Advisor of their choice, who may be, but is not required 
to be, an attorney
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DUE PROCESS PROCEDURAL RIGHTS 
IN 2020 TITLE IX REGULATIONS (CONT.)

Right to:
�ƒWritten notice of allegations, as well as notice of the date, 

time, location, participants, and purpose of investigation 
interviews or other meetings, with sufficient time to 
prepare

�ƒ Inspect and review evidence and draft investigation report 
before finalized

�ƒRight to argue for inclusion of “directly related” evidence 
at the hearing

�ƒAsk relevant questions of the other party and witnesses 
through an Advisor, in the presence of the Decision-maker

9
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TITLE IX TEAM ROLES & 
RESPONSIBILITIES UNDER THE REGS

10
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THE TITLE IX TEAM UNDER THE NEW REGS

�ƒTitle IX Coordinator(s)
�ƒDeputy Coordinator(s)
�ƒ Investigator(s)
�ƒDecision-Makers—can be a single Decision-maker or a 

panel of Decision-makers
�ƒPolicy Violation
�ƒAppeal

�ƒ Informal Resolution Facilitator(s)
�ƒ Institution-appointed Advisors
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ROLE OF THE INVESTIGATOR

�ƒMust be separate from Decision-Maker(s) or Appeals 
Officer(s); CAN be TIXC, if necessary

�ƒConduct reliable, prompt, fair, and impartial investigations
�ƒWork with TIXC to develop investigation strategy
�ƒ Identify and interview parties and witnesses 
�ƒ Identify, organize, and compile relevant information
�ƒMaintain accurate and thorough investigation records 

and notes
�ƒShare the evidence with the parties and their Advisors
�ƒProvide notices to the parties (may be done in 

conjunction with TIXC)
�ƒCreate an investigation report that fairly summarizes 

relevant evidence 
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ROLE OF THE DECISION-MAKER(S)

�ƒ Cannot be investigator or TIXC

�ƒ Determine whether institution’s policy has been violated based 
upon the applicable standard of evidence 
�ƒ Decisions must be based upon an independent assessment 

of the evidence gathered during the investigation and/or 
provided during a hearing; credibility as well

�ƒ Decisions must be based on the specific policy alleged to 
have been violated 

�ƒ Decisions must be impartial and free of substantive bias

�ƒ Determine appropriate sanctions/discipline 

�ƒ Draft a written determination that outlines the rationale for the 
finding(s)
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ADVISOR OF CHOICE

An “Advisor of choice” may be anyone, including:

�ƒYou may establish ground rules for the participation of 
Advisors in all meetings

�ƒ If a party does not have an Advisor, the Investigator should 
inquire as to whether they would like one provided by the 
institution at no cost (higher ed. only)
�ƒUnder the regulations, this will have to be done at the 

hearing, but it is recommended to appoint one at the 
outset of the process

15
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WHEN DOES TITLE IX APPLY UNDER 
THE REGS?
�ƒ Personal Jurisdiction
�ƒ Covered Programs
�ƒ Geographic Jurisdiction
�ƒ Subject Matter Jurisdiction
�ƒ When Title IX Does Not Apply
�ƒ Group Discussion

18
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“PROCESS A” OR “PROCESS B”?

�ƒDue Process is at the heart of OCR’s 2020 Title IX 
regulations. However, the Regulations effectively create 
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“PROCESS A” OR “PROCESS B”? (CONT.)

�ƒ If none of the allegations meet the definitions or 
jurisdictional limitations under 34 C.F.R. �x106.30, then 
you would follow “Process B,” which meets the 
requirements of fundamental fairness or due process, 
but likely does not have some of the more prescriptive 
requirements of Section 106.45 (e.g., mandatory live 
hearing, cross-examination requirements, requirement 
for both parties to sign off on informal resolution)

�ƒVAWA Section 304, state law, and case law in your 
jurisdiction will largely dictate your “Process B.”

20
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DAVIS V. MONROE COUNTY BD. OF ED.
526 U.S. 629 (1999)

Finding in favor of Davis, the Supreme Court expanded on the 
Gebser case: 
�ƒ
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WHEN DOES TITLE IX APPLY?

�ƒRegulations emphasize the Davisstandard - Title IX 
applies, and jurisdiction is required, when the recipient 
has:
�ƒControl over the harasser (Respondent) AND control 

over the context of the harassment
�ƒ “Education program or activity” means…

– locations, events, or circumstances under substantial 
control

– any building owned or controlled by an officially 
recognized student organization

�ƒAt the time of filing a formal complaint, a Complainant 
must be participating in or attempting to participate in 
the Recipient’s education program or activity.



© 2021 Association of Title IX Administrators 24

WHEN DOES TITLE IX APPLY?

Personal Jurisdiction (Cont.)
�ƒ If Respondent is not affiliated with the institution in any 

way, the institution lacks authority to take disciplinary 
action
�ƒE.g.: Employee of an outside company (e.g., vendor, 

construction worker, etc.); guest or invitee; prospective 
student; former student; former employee; student 
from another institution
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WHEN DOES TITLE IX APPLY?

Geographic Jurisdiction

�ƒSexual Harassment and Discrimination cases
�ƒM
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WHEN DOES TITLE IX APPLY?

Geographic Jurisdiction (Cont.)

�ƒThe definition of sexual harassment arguably covers the in-
program effects of out-of-program misconduct (though 
not the misconduct itself)

�ƒ
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WHEN DOES TITLE IX APPLY?

Subject Matter (Cont.)

�ƒLimitations:
�ƒActions/conduct/speech protected by academic 

freedom
– Pedagogically appropriate and germane to the 

subject matter of course that instructor hired to 
teach/research

�ƒA
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INITIAL 
ASSESSMENT 
UNDER THE 
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INITIAL ASSESSMENT
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NOTICE REQUIREMENTS PRIOR TO 
INVESTIGATION

After receiving a formal complaint, the Recipient must 
provide the following written notice to the parties who 
are known:

�ƒNotice of the resolution processess

�ƒDetailed notice of the allegations with sufficient time to 
prepare a re(p)27(i)-35.5 (a)137.oB13 35.5 (V2gm)60 3.5 353 (e)8812gm5 (V2gm)6 ( )-5524 0 0 24 79.116 281.1 Tm
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24 0 05 (p)23.5 (a)o7((p)2747.5 ( )524 0 0 24 79.116 281.1 Tm
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NOTICE TO THE INSTITUTION

�ƒ“Actual Knowledge” is defined as a report being received 
by: 
�ƒThe TIX Coordinator; or 
�ƒAny official who has authority to institute corrective 

measures on behalf of the recipient (Often called 
“Officials With Authority” or “OWA”)

�ƒ
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REPORT V. COMPLAINT

�ƒDistinguish between a “report” and a “formal 
complaint”

�ƒUpon receiving a “report” (either from the would-be 
Complainant or a third party):
�ƒReach out and provide support.
�ƒProvide supportive and interim measures to the person 

alleged to have experienced the harassment. May also 
offer to would-be Respondent.

�ƒExplain (in writing) process to make a formal complaint.

�ƒUpon receiving a “formal complaint:”
�ƒConduct initial assessment to determine jurisdiction
�ƒTriggers obligation to follow “grievance process” 

including investigation and hearing
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SUPPORTIVE MEASURES

�ƒProvided to all parties throughout the process:
�ƒNon-disciplinary, non-punitive
�ƒ Individualized
�ƒR
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COMMON SUPPORTIVE MEASURES

�ƒ Referral to counseling, 
medical and/or other health 
services

�ƒ Referral to the Employee 
Assistance Program

�ƒ Visa and immigration 
assistance

�ƒ Education to the community 
or community subgroup

�ƒ Altering housing situation
(if applicable)

�ƒ Altering work arrangements 
for employees

�ƒ Safety planning

�ƒ Providing school safety 
escorts

�ƒ Transportation 
accommodations

�ƒ Implementing contact 
limitations (no contact orders) 
between the parties

�ƒ Academic support, extensions 
of deadlines, or other course-
related adjustments

�ƒ Trespass or Be on the Lookout 
(BOLO) orders

�ƒ Emergency notifications
�ƒ Increased security and 

monitoring of certain areas
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MANDATORY DISMISSAL OF A FORMAL 
COMPLAINT

The TIX Coordinator MUSTdismiss the complaint at any 
time if the alleged conduct:
�ƒWould not constitute sexual harassment as defined (five 

offenses in �x106.30), even if proved

�ƒDid not occur in the Recipient’s education program or 
activity

�ƒDid not occur against a person in the United States

�ƒThe Complainant is not participating or attempting to 
participate in Recipient’s program at time of complaint
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DISCRETIONARY OR PERMISSIVE DISMISSAL OF 
A FORMAL COMPLAINT

The TIX Coordinator MAYdismiss the complaint if at any 
time prior to a determination:

�ƒ
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MANDATORY OR PERMISSIVE DISMISSAL OF A 
FORMAL COMPLAINT

�ƒWritten notice of dismissal to parties required

�ƒDismissal (or non-dismissal) of formal complaint may be 
appealed

Upon dismissal, the Recipient may institute action under 
another provision of the code of conduct or other 

policies. Due process requirements for VAWA offenses 
may be required in alternate processes.
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EMPLOYEE ADMINISTRATIVE LEAVE

�ƒA Recipient may place a non-



© 2021 Association of Title IX Administrators 46





© 2021 Association of Title IX Administrators 48

THE INVESTIGATION REPORT

�ƒReferences or contains all applicable policies and 
procedures 

�ƒProvides timeline of investigation steps

�ƒDescribes the allegations

�ƒDescribes and includes evidence gathered, including 
statements and interviews

�ƒExplains unsuccessful attempts to collect information 
and/or interview witnesses

48
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IMPORTANCE OF THE REPORT

�ƒDecision process:
�ƒ Investigator (through the TIXC) refers the investigation 

report to the Decision-maker(s) without determination
�ƒ �,�Q�Y�H�V�W�L�J�D�W�R�U���•���'�H�F�L�V�L�R�Q-maker

�ƒR
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EVIDENCE AND REPORT REVIEW BY PARTIES 
PART 2
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PREPARING FOR 
THE HEARING

53
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MUST DO: PREP FOR THE HEARING

All Decision -Makers Must Review:

�ƒ
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MUST DO: PREP FOR THE HEARING (CONT.)

Decision -Makers Must Thoroughly Review All Materials : 

�ƒRecommend you review materials multiple times

�ƒNote all areas of consistency/undisputed information
– Often does not require questions in hearing

�ƒNote all areas of inconsistency/disputed information
– These should be the main focus of questioning

�ƒPrepare questions in advance
�ƒWill have more questions arise, but be prepared going 

in, no matter how experienced you are 

55
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PRE-HEARING MEETINGS

�ƒAlthough not explicitly required or even mentioned in the 
Title IX regulations, the Chair or Decision-maker may 
conduct pre-hearing meetings for each party (in writing, or 
in person)
�ƒAnswer questions about the hearing and its procedures
�ƒClarify expectations regarding logistics, decorum, the 

role of Advisors, and technology
�ƒDiscuss witness and party participation and cross-

examination
�ƒDiscern any conflicts of interest/vet recusal requests
�ƒConsider any questions regarding relevance of evidence 

or proposed questions and may make pre-hearing 
rulings

56
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HEARING OFFICER/DECISION-MAKER 
RESPONSIBILITIES

Rank your Top 3 responsibilities as a Decision-maker. 
Identify what you consider least important

Your Rank Group Rank
�ƒFinding the truth
�ƒ

�ƒ

�ƒ

�ƒ
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THE HEARING

59
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LIVE HEARING

�ƒA live hearing, whether with a panel or an administrator, is 
required by OCR for Higher Ed.

�ƒHearings facilitate the parties' ability to review all available 
evidence and ask questions of witnesses and each other. 

�ƒCan the hearing be waived? 

�ƒ Investigators should be prepared to be subjected to cross-
examination at the hearing. 

�ƒAvoid off-line discussions of case with any of the Decision-
makers.

60
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WHAT ROLE DOES THE INVESTIGATOR PLAY IN A 
HEARING? 

�ƒThe Investigator is often a key witness at any hearing

�ƒThe investigation report is admitted as evidence

�ƒThe Investigator may be questioned and subjected to 
cross-exam by all parties’ Advisors
�ƒWhy did you decide some evidence relevant; other 

evidence was not?

�ƒThe Investigator’s opinions regarding credibility and 
responsibility should not influence the hearing, so 
questions about the Investigator’s opinions should be 
avoided; Investigators should not volunteer, and Decision-
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WHAT DOES IT MEAN TO BE A 
“DECISION-MAKER?”

�ƒ2020 Title IX regulations require a “Decision-maker” to 
determine whether a Respondent has violated policy
�ƒMay be a single person (a.k.a. “Hearing Officer”)
�ƒMay be a panel of Decision-makers
�ƒMay be internal or external individuals

�ƒRequired separation of roles
�ƒT
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WHEN AND HOW THE 
“DECISION-MAKER” WORKS

�ƒRequired live hearing for colleges and universities
�ƒMay take place in person; however, must provide an 

option for a video conference
�ƒKey new element is that the parties may cross-examine 

each other and witnesses, through an Advisor

63
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THE HEARING:  GENERAL LOGISTICS

�ƒRecording 
�ƒHow, by whom, etc.
�ƒRedundant devices?

�ƒAttendance by parties and 
witnesses

�ƒLocation and room set-up
�ƒComfort items (water, 

tissues, meals if 
needed)

�ƒPrivacy concerns; sound 
machine

�ƒSeating arrangements

�ƒMaterials

�ƒAccess to administrative 
support if needed (phones, 
copiers, email)

�ƒAdvisors

�ƒParties and witnesses 
waiting to testify

�ƒBreaks

�ƒUse of A/V

�ƒW
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HEARING DECORUM

�ƒBe professional, but avoid lawyer-like approach
�ƒThis is not court – this is an administrative process at a 

school
�ƒYou are not cross-examining or interrogating, you are 

striving to determine whether the Respondent(s) 
violated institutional policy

�ƒBe respectful
�ƒTone, manner, questioning
�ƒSarcasm or being snide is never appropriate
�ƒMaintain your composure; never allow emotion or 

frustration to show
�ƒDe-escalate or take breaks if emotions/tensions are 

running high
65
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HEARING DECORUM (CONT.)

�ƒ Work to establish a baseline of relaxed conversation for 
everyone in the room

�ƒ Use active listening skills

�ƒ Listen carefully to everything that is said
�ƒ Try not to write too much when people are talking
�ƒ Track questions/answers to avoid permitting too much 

repetition, and in case you need to repeat a question back
�ƒ I
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THE HEARING

Tips for Hearing Officers/Decision -Makers:

�ƒRecognize the need for flexibility with the order of 
statements and questioning, depending on the 
circumstances.

�ƒBe familiar with your institution’s hearing procedures; 
review again before each hearing.

�ƒ If a procedural question arises that must be addressed 
immediately, take a short break to seek clarification.

�ƒWill you have legal counsel available by phone/text/in 
person?

�ƒApply all appropriate institutional policies, procedures, 
and standards.

67
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EVIDENCE

�ƒ No restriction on parties discussing case or gathering 
evidence

�ƒ Equal opportunity to: 
�ƒ Present witnesses, including experts
�ƒ Present evidence
�ƒ Inspect all evidence, including evidence not used to 

support determination

�ƒ I
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UNDERSTANDING EVIDENCE

�ƒ The formal federal rules of evidence do not apply in Title IX 
hearings, but rules crafted by OCR for Title IX complaints do 

�ƒ If the information helps to prove or disprove a fact at issue, it 
should be admitted because it is relevant

�ƒ If credible, it should be considered
�ƒ Evidence is any kind of information presented with the intent 

to prove what took place
�ƒ Certain types of evidence may be relevant to the credibility of 

the witness, but not to the alleged policy violation directly

�ƒ Relevance �Æadmissibility of the evidence

�ƒ Credibility �Æ



© 2021 Association of Title IX Administrators 73

UNDERSTANDING EVIDENCE

73

Relevant

Directly Related

Not Relevant or 
Directly Related
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RELEVANCE

�ƒEvidence is generally considered relevant if it has value in 
proving or disproving a fact at issue, and relevance means 
the evidence may be relied upon by the Decision-maker
�ƒRegarding alleged policy violation and/or
�ƒRegarding a party or witness’s credibility

�ƒThe Investigator will have made initial relevance 
“decisions” by including evidence in the investigation 
report

�ƒRelevance is ultimately up to the Decision-maker, who is 
not bound by the Investigator’s judgment

�ƒAl l relevant evidence must be objectively evaluated and 
considered –both inculpatory and exculpatory

74
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OTHER EVIDENCE MAY BE DIRECTLY 
RELATED

Directly Related Evidence: 

�ƒ Connected to the complaint but is neither inculpatory nor 
exculpatory and will not be included within the investigation 
report

�ƒ Comes to Decision-maker(s) pre-hearing via: 
�ƒ Bucket 1: (the investigation report); or 
�ƒ Bucket 2: evidence file of what is considered directly 

related

�ƒ How do you handle records that combine elements of both 
relevant and directly related evidence? 

�ƒ While the Investigator has initially sorted the evidence into 
these buckets, the Decision-maker makes the final allocation 
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WEIGHTING EVIDENCE

�ƒDecision-
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OVERVIEW OF THE DELIBERATION 
PROCESS

�ƒParse the policy (elements that compose each allegation)

�ƒAssess credibility of evidence and assess statements as 
factual, opinion-based, or circumstantial

�ƒA



© 2022 Association of Title IX Administrators

DELIBERATIONS

General Information

�ƒMust provide detailed, written the rationale for and 
evidence supporting its conclusions

�ƒTypically, there is no specific order in which allegations 
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DELIBERATIONS: CREDIBILITY

�ƒCredibility is largely a function of corroboration and 
consistency

�ƒTo assess credibility is to assess the extent to which you 
can rely on an individual’s testimony to be accurate and 
helpful in your understanding of the case.
�ƒCredible is not synonymous with truthful
�ƒMemory errors do not necessarily destroy witness 

credibility, nor does some evasion or misleading
�ƒRefrain from focusing on irrelevant inaccuracies and 

inconsistencies
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DELIBERATIONS

Findings, Impact Information, and Sanctions

�ƒ Separate the “Finding” from the “Sanction”

�ƒ Do not use impact-based rationales for findings (e.g., intent, 
impact on the Complainant, impact on the Respondent)

�ƒ Use impact-based rationales/evidence for sanctions only

�ƒ Impact/mitigation statement(s) should only be considered if 
and after the Respondent is found in violation

�ƒ Whether Respondent violated policy should be distinct from 
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DELIBERATIONS

Findings, Impact Information, and Sanctions

�ƒ Separate the “Finding” from the “Sanction”

�ƒ Do not use impact-based rationales for findings (e.g., intent, 
impact on the Complainant, impact on the Respondent)

�ƒ Use impact-based rationales/evidence for sanctions only

�ƒ Impact/mitigation statement(s) should only be considered if 
and after the Respondent is found in violation

�ƒ Whether Respondent violated policy should be distinct from 
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SANCTIONING IN SEXUAL MISCONDUCT 
CASES 

Title IX and case law require:
�ƒ Decision-
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WRITTEN DETERMINATIONS

Decision -maker issues a detailed, written determination 
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WRITTEN DETERMINATIONS: LOGISTICS

�ƒThe written determination should be provided to the 
parties simultaneously

�ƒThe determination becomes final either on the date that 
the Recipient provides the parties with the written 
determination of the result of the appeal, or if an appeal is 
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APPEALS
�ƒ Elements Under the 2020 Regulations
�ƒ Grounds for Appeal
�ƒ Process Flowchart
�ƒ Other ATIXA Recommendations

87
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APPEALS

The Appeal Decision -maker may be an individual or a 
panel

�ƒCannot be the Title IX Coordinator

�ƒCannot be the Investigator or Decision-maker in the 
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APPEAL RESPONSE

�ƒWhen an appeal is filed, the Recipient must notify the other 
party and implement appeal procedures equally for all 
parties

�ƒGive the parties a reasonable, equal opportunity to submit 
a written statement in support of, or challenging, the 
outcome

�ƒThe Chair may be called upon by the Appeal Decision-
maker to inform the appeal process
�ƒLikely a paper exchange; not in-person 

89
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BASES FOR APPEAL

�ƒTitle IX Regulations specify three bases for appeal:
�ƒProcedural irregularity that affected the outcome
�ƒNew evidence that was not reasonably available when 

the determination of responsibility was made that could 
affect the outcome

�ƒTitle IX Coordinator, Investigator, or Decision-
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APPEALS: THE PROCESS

91

Request for 
Appeal

Accepted

Decision Stands
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APPEALS: OTHER ATIXA RECOMMENDATIONS

�ƒOne level of appeal

�ƒShort window to request an appeal
�ƒMay always grant an extension if necessary 

�ƒDocument-



© 2022 Association of Title IX Administrators

POLICY DEFINITIONS
�ƒ Sexual Harassment (Umbrella category)

�ƒ Sexual Harassment (offense)
�ƒ Quid Pro Quo Sexual Harassment
�ƒ Sexual Assault
�ƒ Dating Violence 
�ƒ Domestic Violence
�ƒ Stalking

�ƒ Retaliation

93
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HOSTILE ENVIRONMENT: “REASONABLE 
PERSON”

Severity, pervasiveness, and objective offensiveness are 
evaluated based on the totality of the circumstances from 
the perspective of a reasonable person in the same or similar 
circumstances (“in the shoes of the Complainant”), including 
the context in which the alleged incident occurred and any 
similar, previous patterns that may be evidenced
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HOSTILE ENVIRONMENT: “SEVERE”

�ƒPhysical conduct is more likely to be severe

�ƒAccompanied by threats or violence

�ƒConsider the circumstances (e.g., the ability for 
Complainant to remove themselves from the harassment)
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HOSTILE ENVIRONMENT: 
TOTALITY OF THE CIRCUMSTANCES

�ƒHostile environment analysis requires that you evaluate 
the “totality of the circumstances.” 

�ƒT
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HOSTILE ENVIRONMENT: 
TOTALITY OF THE CIRCUMSTANCES (CONT.)

�ƒTotality of the circumstances to consider:
�ƒWhether the conduct unreasonably interfered with the 

Complainant’s educational/work performance
�ƒEffect on the Complainant’s mental or emotional state
�ƒWhether the statement was an utterance of an epithet 

which was offensive or offended by discourtesy or 
rudeness

�ƒWhether the speech or conduct deserves the 
protections of academic freedom or First Amendment 
protection

�ƒ “Constellation of surrounding circumstances.”
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SEXUAL ASSAULT

Any sexual act directed against another person, without the consent 
of the Complainant including instances where the Complainant is 
incapable of giving consent.

�ƒ Rape - Penetration, no matter how slight, of the vagina or anus with 
any body part or object, or oral penetration by a sex organ of another 
person, without the consent of the Complainant.

�ƒ Sodomy - Oral or anal sexual intercourse with another person, forcibly 
and/or against that person’s will or not forcibly or against the person’s 
will (non-consensually) in instances where the Complainant is 
incapable of giving consent because of age or because of temporary or 
permanent mental or physical incapacity.
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SEXUAL ASSAULT (CONTD.)

�ƒ Incest - Nonforcible sexual intercourse between persons 
who are related to each other within the degrees wherein 
marriage is prohibited by [insert state] law.

�ƒS
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CONSENT

�ƒ Informed, knowing, and voluntary (freely given)

�ƒActive (not passive)

�ƒ
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OVERVIEW OF THE THREE QUESTIONS

1. Was force used by the Respondent to obtain sexual or 
intimate access?

2. Was the Complainant incapacitated?
a. If so, did the Respondent know, or 
b. Should the Respondent have known that the 

Complainant was incapacitated

3. What clear words or actions by the Complainant gave the 
Respondent permission for each specific sexual or 
intimate act that took place as it took place?

106

Note: The intoxication of the Respondent cannot be used as a reason 
they did not know of the Complainant’s incapacity.
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DATING VIOLENCE

�ƒViolence committed by a person who is or has been in a 
social relationship of a romantic or intimate nature with 
the Complainant. The existence of such a relationship shall 
be determined based on the Complainant’s statement and 
with consideration of the length of the relationship, the 
type of relationship, and the frequency of interaction 
between the persons involved in the relationship. For the 
purposes of this definition —

�ƒDating violence includes, but is not limited to, sexual or 
physical abuse or the threat of such abuse.

�ƒDating violence does not include acts covered under the 
definition of domestic violence.
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DOMESTIC VIOLENCE

�ƒA felony or misdemeanor crime of violence committed —
�ƒBy a current or former spouse or intimate partner of the 

Complainant;
�ƒBy a person with whom the Complainant shares a child in 

common;
�ƒBy a person who is cohabitating with, or has cohabitated 

with, the Complainant as a spouse or intimate partner;
�ƒBy a person similarly situated to a spouse of the 

Complainant under the domestic or family violence laws 
[insert your state here];

�ƒBy any other person against an adult or youth Complainant 
who is protected from that person’s acts under the 
domestic or family violence laws of [insert your state here].
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DOMESTIC VIOLENCE (CONTD.)

�ƒTo categorize an incident as Domestic Violence, the 
relationship between the Respondent and the 
Complainant must be more than just two people living 
together as roommates. The people cohabitating must 
be current or former spouses or have an intimate 
relationship.
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STALKING

�ƒEngaging in a course of conduct directed at a specific person 
that would cause a reasonable person to —
�ƒFear for the person’s safety or the safety of others; or
�ƒSuffer substantial emotional distress. 

�ƒFor the purposes of this definition: 

�ƒCourse of conduct means two or more acts, including, but 
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OTHER POLICY 
DEFINITIONS
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RETALIATION –REGULATION DEFINITION

(Cont.)…Intimidation, threats, coercion, or 
discrimination, including charges against an individual 
for code of conduct violations that do not involve sex 
discrimination or sexual harassment, but arise out of 
the same facts or circumstances as a report or 
complaint of sex discrimination, or a report or formal 
complaint of sexual harassment, for the purpose of 
interfering with any right or privilege secured by Title IX 
or this part, constitutes retaliation. 
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RETALIATION

(Cont.)…Complaints alleging retaliation may be filed 
according to the grievance procedures for sex 
discrimination required to be adopted under �x106.8(c).

�ƒSpecific circumstances. 
�ƒ (1) The exercise of rights protected under the First 

Amendment does not constitute retaliation prohibited 
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NAVIGATING FIRST AMENDMENT PROTECTIONS

“Congress shall make no law…abridging 
the freedom of speech…”

�ƒThe ED reaffirms First Amendment protections in Title IX 
Regulations

�ƒAn important concern for all public institutions and any 
private campuses impacted by state law and constitutions 
(e.g., California and New Jersey)

�ƒ Impacts policy language regarding expression
�ƒPay heed to vagueness and over-breadth concerns
�ƒAvoid incorporating “intent” or “purpose” language
�ƒ Incorporate appropriate standard for context
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NAVIGATING FIRST AMENDMENT PROTECTIONS 
(CONT.)

�ƒ Issues to consider:
�ƒTime, place, and manner
�ƒOpen forum, limited open forum, and closed forum
�ƒC
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Questions?
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LIMITED LICENSE AND COPYRIGHT. By purchasing, and/or receiving, and/or using ATIXA 
materials, you agree to accept this limited license and become a licensee of proprietary 
and copyrighted ATIXA-owned materials. The licensee accepts all terms and conditions of 
this license and agrees to abide by all provisions. No other rights are provided, and all 
other rights are reserved. These materials areproprietary and are licensed to the licensee 
only, for its use. This license permits the licensee to use the materials personally and/or 
internally to the licensee’s organization for training purposes, only. These materials may be 
used to train Title IX personnel, and thus are subject to 34 CFR Part 106.45(b)(10), requiring 
all training materials to be posted publicly on a website. No public display, sharing, or 
publication of these materials by a licensee/purchaser is permitted by ATIXA. You are not 
authorized to copy or adapt these materials without explicit written permission from 
ATIXA. No one may remove this license language from any version of ATIXA materials. 
Licensees will receive a link to their materials from ATIXA. That link, and that link only, may 
be posted to the licensee’s website for purposes of permitting public access of the 
materials for review/inspection, only. Should any licensee post or permit someone to post 
these materials to a public website outside of the authorized materials link, ATIXA will send 
a letter instructing the licensee to immediately remove the content from the public website 
upon penalty of copyright violation. These materials may not be used for any commercial 
purpose except by ATIXA.
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